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Abstract 

Criminalization of children is a phenomenon that occurs in almost every country in 

the world and is relevant to the existence of children's rights as part of human rights. 

This research aims to analyze the criminalization of children in relation to the 

principle of non-discrimination in the 1989 Convention on the Rights of the Child, 

while also making a legal comparison with Indonesia and Vietnam regarding the 

regulation of child criminalization policies. This research is a juridical-normative 

legal study using a comparative, conceptual, and legislative approach. The research 

findings affirm that the criminalization of children fundamentally contradicts the 

principles of human rights, particularly the principle of non-discrimination in the 1989 

Convention on the Rights of the Child. Therefore, the juvenile justice system must be 

designed as a form of special treatment that emphasizes rehabilitation and the 

protection of children's rights, rather than mere punishment. Child sentencing policies 

in Indonesia and Vietnam essentially share similarities in prioritizing the principle of 

the best interests of the child and the application of diversion as an alternative to 

sentencing. However, differences are evident in the legal structure and its 

implementation, where Indonesia has a specific law that comprehensively regulates 

the juvenile justice system, while Vietnam is still in the stage of legal reform through 

a draft law that emphasizes sentence reduction and the application of community-

based diversion. The suggestions and recommendations from this study are that the 

government and policy makers in countries, especially Indonesia and Vietnam, are 

advised to continue to develop and strengthen the juvenile criminal justice system that 

is oriented towards rehabilitation, not punishment, in accordance with the principle 

of non-discrimination in the 1989 Convention on the Rights of the Child. 
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A. INTRODUCTION 

Children from the perspective of human rights, hold an important position 

because they are part of the next generation of civilization that must be protected, 

nurtured, and ensured access to proper education so that they can grow and develop as 

good individuals and become the successors of a nation (Razmetaeva & Sydorenko, 

2021). In relation to human rights aspects, children are affirmed to have special rights 

that must be guaranteed, protected, and fulfilled by the state, society, family, and 

parents as mandated by the United Nations Convention on the Rights of the Child (UN-

CRC) of 1989 (Convention on the Rights of the Child 1989) (Hamam, 2021).The 

Convention on the Rights of the Child 1989, adopted by the UN General Assembly in 

1989, serves as the main foundation for the recognition and protection of children's 

rights internationally. 

The global perspective of human rights places children as subjects of rights 

who must receive special protection and the fulfillment of their rights as part of human 

rights (Lahaling et al., 2022). The Convention on the Rights of the Child 1989 serves 

as the main instrument binding countries to guarantee the rights to life, development, 

protection, and participation of children without discrimination (Goldhagen et al., 

2020). This protection aims to create a decent standard of living and respect the dignity 

of children as whole human beings. 

The Convention on the Rights of the Child 1989 is an international agreement 

adopted by the United Nations General Assembly on November 20, 1989, and came 

into force on September 2, 1990 (Buchanan et al., 2025). This convention regulates 

the civil, political, economic, social, and cultural rights of children worldwide, with 

the aim of ensuring the protection and fulfillment of children's basic rights without any 



Child Punishment Versus the Principle ……245-273 
 

 
 

discrimination (Mulinge, 2002). One of the important substances in the 1989 

Convention on the Rights of the Child, particularly in Articles 37 and 40, is the 

emphasis on several key principles related to the criminalization of children, which 

include special treatment for children when they come into contact with the law, as 

well as the affirmation regarding the prohibition for the state to impose the death 

penalty or life imprisonment on children who commit a crime (Aprilianda & Krisna, 

2023). This also emphasizes that various legal measures for children, such as arrest, 

detention, or imprisonment, must be the last resort and carried out for the shortest 

possible duration (Agus & Susanto, 2021). This is also emphasized in the Convention 

on the Rights of the Child 1989, which states that all countries that have ratified the 

Convention on the Rights of the Child 1989 need to establish a special juvenile justice 

system so that children undergoing legal processes can be treated more humanely 

while accommodating their rights. 

Regarding children's rights, the existence of children in conflict with the law is 

one of the realities faced by various countries around the world, including developing 

countries. In developing countries, also known as the Global South, children in conflict 

with the law are a common societal phenomenon due to various factors, such as 

poverty, low levels of education, and widespread criminality in the community 

(Sebastian Haug, Jacqueline Braveboy-Wagner, 2021)(Volz, 2022). However, the 

existence of children in conflict with the law also poses a challenge for every country, 

especially developing countries, to provide a criminal justice system mechanism that 

can accommodate and facilitate the rights of children in cases of children in conflict 

with the law (Malvaso et al., 2024). 
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The challenges related to children in conflict with the law also become one of 

the important orientations for Indonesia, which is one of the developing countries in 

Southeast Asia and has ratified the 1989 Convention on the Rights of the Child. 

Indonesia has indeed ratified the Convention on the Rights of the Child 1989 on 

September 30, 1990, through Presidential Decree No. 36 of 1990 and has adapted it 

into national laws, such as Law No. 23 of 2002 on Child Protection, which was later 

revised in 2014, and various other regulations (Nugroho Adhi et al., 2021). Besides 

Indonesia, in Southeast Asia, Vietnam became the first country in Asia and the second 

country in the world to ratify the Convention on the Rights of the Child 1989 in 1990 

(Nguyen-Phung, 2023). Since then, Vietnam has shown significant progress in the 

implementation of children's rights, including a reduction in infant mortality rates and 

increased access to basic education and child healthcare services. The Vietnamese 

government also continues to strengthen the legislative system and national policies in 

accordance with the principles of the Convention, such as the best interests of the child 

and non-discrimination, through various national programs and action plans for child 

protection. 

From these two developing countries in Southeast Asia, it can be understood 

that there are efforts and orientations to realize the fulfillment of children's rights, 

especially in the effort to meet the substance outlined in the Convention on the Rights 

of the Child 1989. However, in practice, there is still debate regarding the 

criminalization of children, which is considered inconsistent with the principle of non-

discrimination as mandated by the Convention on the Rights of the Child 1989.This 

research aims to address two legal issues, including: first, the nature of juvenile 

punishment and its relevance to the principle of non-discrimination in the 1989 
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Convention on the Rights of the Child, and second, a comparison of juvenile 

punishment policies in Indonesia and Vietnam in accommodating the principles of the 

1989 Convention on the Rights of the Child. 

Research on juvenile sentencing has indeed been conducted by several 

previous researchers, including Surachman, et al. (2024), who analyzed crimes 

committed by minors through the application of restorative justice with a legal 

comparison between Indonesia and Malaysia (Surachman et al., 2024). Another study 

was conducted by Khmelevska and Muravyeva (2024) which discusses the legal 

comparison of juvenile justice implementation in Finland and Ukraine (Khmelevska 

& Muravyeva, 2024). Further research was conducted by Granja et al. (2025) who 

analyzed the potential implementation of electronic monitoring for all parties in the 

juvenile justice system (Granja et al., 2025). Of the three previous studies mentioned 

above, this research, which focuses on the aspect of juvenile punishment and its 

relevance to the principle of non-discrimination in the 1989 Convention on the Rights 

of the Child, including a comparison of juvenile punishment policies in Indonesia and 

Vietnam, is original because it has not been discussed by the three previous 

researchers. 

This research, which focuses on the analysis related to juvenile sentencing and 

its relevance to the principle of non-discrimination in the 1989 Convention on the 

Rights of the Child, including a comparison of juvenile sentencing policies in 

Indonesia and Vietnam, is a normative-juridical legal study. The characteristic of 

normative-juridical legal research based on library and doctrinal research emphasizes 

the use of legal concepts and theories as a starting point in analyzing a legal product 

in the form of legislation (Negara, 2023). The legal concepts and theories used in this 
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research include the theory of child protection, children's rights, and the juvenile 

justice system. The primary legal materials in this research are the Convention on the 

Rights of the Child 1989 and the regulations governing the juvenile justice system in 

Indonesia and Vietnam. Secondary legal materials include journal articles, books, and 

other library sources that discuss child protection, children's rights, and juvenile justice 

systems. The non-legal material used is a legal dictionary. The analysis of legal 

materials is conducted qualitatively-prescriptively, where after all legal materials are 

analyzed, a prescription or legal solution is determined, oriented to address the legal 

issues that have been presented (Suteki & Taufani, 2020). The approach used in this 

research is the conceptual, legislative, and comparative legal approaches. 

 

B. RESULT AND DISCUSSION 

1. The Nature of Juvenile Punishment and Its Relevance to the Principle of Non-

Discrimination in the 1989 Convention on the Rights of the Child 

The punishment of children is one of the important phenomena occurring in 

various countries around the world. As with the general process of criminal sentencing, 

juvenile sentencing focuses solely on the fact that the convicted individual is a child 

(Montiel et al., 2025). The punishment of children essentially occurs because the child 

is considered to have committed a criminal act that violates the criminal law provisions 

of a country (Hathout, 2025). The criminalization of children has become a focus for 

countries around the world because children inherently possess specific rights that are 

part of the derivation of human rights (Ernawati et al., 2023). Human rights as natural 

rights that originate from God, therefore human rights cannot be limited or reduced by 

the state or by certain individuals (Dicky Eko Prasetio, Muh. Ali Masnun, Arinto 
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Nugroho, Denial Ikram, 2024). The state, in this case, has the authority to facilitate, 

accommodate, and guarantee the implementation of human rights, including ensuring 

the realization of children's rights, which must be a priority for various countries 

around the world (Alfani & Sunarno, 2024)(Setiawan & Haryadi, 2022). 

The criminalization of children is essentially related to children as legal subjects. 

Children as legal subjects essentially have different definitions and age limitations 

between one country and another. The Convention on the Rights of the Child 1989 

asserts that, in general, a child is defined as any individual under the age of 18 or as 

otherwise determined by national law in a given country (Pålsson et al., 2025). The 

provisions regarding children in Indonesia, for example, refer to Law No. 23 of 2002 

on Child Protection, which stipulates that a child is an individual under the age of 18. 

This provision in Indonesia differs from the formulation in the Civil Code, which states 

that the age of a child is under 21 years, associated with the capacity to perform a civil 

legal act (Tri, 2023). Moreover, in Indonesian civil law itself, there has been a 

development in court rulings (jurisprudence) where there has been a shift in legal 

interpretation, in which Indonesian judges also agree that the age of a child is 

considered to be under 18 years old (Manggin & Khutub, 2024). This development 

shows that the definition of a child as a legal subject under the age of 18 is relevant in 

the evolution of law in Indonesia. 

 

The assertion regarding the age limit for children under 18 years is 

fundamentally based on the consideration that children, in this case, those under 18 

years, are considered individuals who are not yet legally competent, and therefore, 

their actions or deeds are not based on consideration or awareness of the consequences 
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that will arise. This essentially serves as the basis that for children or those under the 

age of 18, efforts and measures are needed in the form of a juvenile justice system that 

differentiates their legal processes from the general criminal justice system. The 

juvenile justice system, which differs from the general justice system, is very important 

because children have physical, mental, and emotional characteristics that are different 

from adults, thus requiring special treatment that prioritizes protection, guidance, and 

rehabilitation rather than mere punishment. In this context, the aspect of restorative 

justice is emphasized in the juvenile justice system (Irhammudin & Edrisy, 2022). 

Restorative justice in the juvenile criminal justice system is an approach to case 

resolution that emphasizes restoration and reconciliation between the offender, victim, 

family, and other related parties, rather than mere punishment or retribution. This 

approach aims to restore the original social conditions and prevent children from 

negative stigma and the adverse effects of the formal judicial process (Madu et al., 

2020). One important aspect of the restorative justice-based juvenile criminal justice 

system is the implementation of diversion practices (Warijan, Anis Mashduroatun, 

2022). Diversion is a mechanism for transferring the resolution of juvenile cases from 

the formal judicial process to out-of-court resolution through deliberation and mutual 

agreement between the offender, victim, family, and community (Hadi Tuasikal & 

Asmuruf, 2024). Diversion is a tangible manifestation of restorative justice to prevent 

children from imprisonment and stigmatization. This is intended so that children who 

come into contact with the law can return to their social environment fairly without the 

label of a criminal, reduce psychological pressure, and support healthy social 

reintegration (Gunawan et al., 2024). 
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Restorative justice in the juvenile criminal justice system is a humanistic and 

constructive approach that prioritizes the rehabilitation and development of children, 

in line with children's rights and Indonesian cultural values (Pranadita, 2024). This 

approach also reduces the burden on the formal justice system and supports the 

creation of a harmonious society (Singla, 2024). The juvenile justice system is 

designed to prioritize the best interests of the child, including their survival, 

development, and protection from discrimination and violence (Van Wyk, 2023). The 

main focus is on the rehabilitation and social reintegration of the child, not retribution 

(Vooren et al., 2022). This system prioritizes restorative justice and diversion to avoid 

formal judicial processes that can lead to stigmatization and long-term negative 

impacts on children. Overall, the juvenile justice system, which differs from the 

general justice system, aims to provide legal protection in accordance with children's 

rights, minimize the negative impacts of the judicial process, and facilitate the 

rehabilitation and recovery of children so they can become productive and responsible 

members of society. 

The implementation of this special juvenile justice system is essentially a 

mandate from the 1989 Convention on the Rights of the Child, which emphasizes the 

guarantee of several rights for children, such as the right to health, education, 

protection from violence and exploitation, the right to participate, as well as the right 

to life, survival, and optimal development of the child. This convention also 

emphasizes the principles of non-discrimination, the best interests of the child, the 

right to life and development, as well as respect for the child's opinion (Suhariyati et 

al., 2020). The principle of the best interests of the child in juvenile justice emphasizes 

that in all legal actions involving children, including criminal proceedings, the interests 
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and welfare of the child must be the primary consideration and top priority. This 

emphasizes that for children who come into contact with the law, the imposition of 

criminal sanctions should be avoided because efforts to ensure the best interests of the 

child can only be realized as long as the mischief or wrongdoing committed by the 

child is met with educational sanctions rather than criminal sanctions. 

An important characteristic of the juvenile justice system based on restorative 

justice and minimizing criminal sanctions for children is essentially an exception or a 

special form of criminal law in general. Criminal law in general, as viewed by 

Sutherland and Cessey, places sanctions as an essential element in criminal law (Snow 

et al., 2022). Frank E. Hagan also emphasizes that sanctions in criminal law occupy an 

important position to ensure that offenders can reflect on their actions, thereby creating 

a deterrent effect for society (Magno, 2024). This view is clearly different from the 

juvenile justice system based on restorative justice, which minimizes criminal 

sanctions for children because the juvenile justice system in criminal law is a special 

legal provision that deviates from the general provisions of criminal law (lex specialis) 

(Ab Aziz et al., 2022). The juvenile justice system in the context of criminal law is a 

special criminal law because the offenders are children, so children need to receive 

special treatment and legal actions within the juvenile justice system that do not 

prioritize criminal sanctions for children. 

The juvenile justice system does not prioritize punitive measures for children 

because, philosophically, children are still considered minors, necessitating a more 

educational approach rather than criminal sanctions (Firanti & Munawaroh, 2022). The 

orientation to provide a more educational approach for children when they face the law 

can at least be seen from two perspectives, the first being the sociological perspective. 
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Sociologically, a child in conflict with the law cannot be understood as a singular 

phenomenon that "the child has violated the criminal law established by the state." 

Specifically, children who come into conflict with the law, whether through juvenile 

delinquency or other actions that violate criminal law, are essentially the result of 

various factors that accumulate in the form of children in conflict with the law (Titaley 

et al., 2022). Various factors such as poverty, low parental education, societal factors 

that do not support the growth and development of children, and other factors like 

broken homes that impact the child's psyche, which then leads the child to commit a 

criminal act (Irhammudin & Edrisy, 2022). In this context, rather than being seen as a 

perpetrator of a crime, the child is more appropriately viewed as a victim of societal 

realities that do not support their growth and development. Therefore, when a child 

commits a legal violation, the appropriate approach is a restorative justice-based 

approach. 

Second, from the perspective of human rights, particularly children's rights 

through the Convention on the Rights of the Child 1989, it is emphasized that there are 

four basic principles that must be fulfilled by every country in relation to the 

fulfillment of children's rights, which are: (i) non-discrimination, (ii) the best interests 

of the child, (iii) the right to life, survival, and development, and (iv) respect for the 

views of the child. The four principles of legal protection for children in the 

Convention on the Rights of the Child 1989, although each is distinct, must be 

understood and interpreted within the same framework. For example, this means that 

the principle of non-discrimination must be understood as an effort to realize the best 

interests of the child in their pursuit of the right to life and development, while also 

striving to respect the child's personal opinions and views. Of the four principles, in 
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relation to juvenile justice, the principle of non-discrimination holds an important 

position. 

The principle of non-discrimination, according to Paul Sieghart, is 

fundamentally a principle of human rights where human rights are universal and must 

be pursued by all parties without exception (Móré, 2023).The principle of non-

discrimination as a fundamental principle in human rights also finds its relevance when 

linked to children's rights because children's rights are essentially part of human rights 

(Debby Kristin, 2021).The principle of non-discrimination in relation to children's 

rights is understood as a fundamental principle that directs the fulfillment of children's 

rights to be carried out for all children without any exceptions or forms of 

discrimination in various aspects (Shohel, 2023). However, the principle of non-

discrimination in the fulfillment of children's rights can actually be deviated from as 

long as the discrimination is in line with the principles of fulfilling children's rights as 

stated in the Convention on the Rights of the Child 1989, which includes: (i) non-

discrimination, (ii) the best interests of the child, (iii) the right to life, survival, and 

development, and (iv) respect for the views of the child.Permitting discrimination for 

legal purposes that have ethical and substantive dimensions is commonly known in 

legal theory as affirmative action. 

Affirmative action is theoretically understood as a form of exception to the 

principle of non-discrimination as long as it is aimed at reinforcing the substance of 

human rights (Nelson, 2024). In the context of children's rights, affirmative action can 

be understood as an effort to treat children specially in order to fulfill their substantive 

rights. This can be exemplified by the punishment of children, which refers to the 

fundamental principle in criminal law, namely equality before the law, where all 
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parties are equal before the law. However, in the context of children who commit legal 

violations, there needs to be an exception with the existence of a special justice system 

for children to ensure the fulfillment of children's rights, so that in crimes committed 

by children, a restorative justice perspective is prioritized. 

From the above explanation, child sentencing is essentially contrary to human 

rights, particularly concerning the fulfillment of children's rights, thus conflicting with 

the principle of non-discrimination in the Convention on the Rights of the Child 

1989.The principle of non-discrimination in the 1989 Convention on the Rights of the 

Child is essentially intended to optimize the fulfillment of children's rights, particularly 

for children who violate the law. Children who commit legal violations, in accordance 

with the principle of non-discrimination, can actually be exempted from legal 

proceedings through a special juvenile justice system as an affirmative action effort. 

This emphasizes that sentencing children is fundamentally contrary to the principle of 

non-discrimination in the Convention on the Rights of the Child 1989, so in order to 

fulfill children's rights, special efforts are needed for children facing the law in the 

form of a special juvenile justice system. 

 

 

 

 

2. Comparison of Child Punishment Policy Laws in Indonesia and Vietnam to 

Accommodate the Principles of the 1989 Convention on the Rights of the Child 

Child sentencing policies in various countries are indeed mandatory and must 

take into account the 1989 Convention on the Rights of the Child. Historically, the 
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formulation of the Convention on the Rights of the Child in 1989 began with 

international concern for child protection that emerged after World War I due to the 

suffering of children who became victims of war (Khen, 2023). At that time, the 

League of Nations was prompted to pay attention to the fate of orphaned and 

abandoned children. Female activists like Eglantyne Jebb, the founder of Save the 

Children, developed ten statements on children's rights that were later adopted by the 

Save the Children Fund International Union in 1923 (Houlihan, 2021). In 1924, the 

Declaration of the Rights of the Child was first adopted internationally by the League 

of Nations, known as the Geneva Declaration (Houlihan, 2021). However, the 

declaration of children's rights in this era was not effective considering that after the 

declaration of children's rights was proposed, World War II occurred, which also 

resulted in many orphaned children. After World War II, in 1948, the UN General 

Assembly adopted the Universal Declaration of Human Rights, which included 

specific rights for children (Ahmad et al., 2025)(Shah & Sivakumaran, 2021). Then in 

1959, the UN issued the second Declaration of the Rights of the Child, which was 

more comprehensive and included ten articles of children's rights. 

An important moment occurred in 1979 when the UN declared the International 

Year of the Child. In this year, the Polish government proposed the drafting of a 

document that establishes international standards and is legally binding regarding 

children's rights (Kmak, 2021).This proposal marked the beginning of the formulation 

of the Convention on the Rights of the Child. After a drafting process involving various 

countries and international institutions, the draft of the Convention on the Rights of 

the Child was completed and officially adopted by the UN General Assembly on 

November 20, 1989, by unanimous vote. The Convention then came into international 



Child Punishment Versus the Principle ……245-273 
 

 
 

force on September 2, 1990. November 20 is then commemorated as Universal 

Children's Day in honor of the adoption of the convention (Sabu, 2025). 

The development of the formulation of the Convention on the Rights of the 

Child in 1989 was indeed an important milestone because, in its development, 

children's rights evolved alongside the growing awareness of the global community 

about the importance of maintaining the existence of human rights. The formulation 

of the Convention on the Rights of the Child in 1989 also became an important effort, 

as one of the post-World War II global community development initiatives was to 

strive for the optimal implementation of children's rights by all countries. In short, the 

history of the formulation of the 1989 Convention on the Rights of the Child is the 

result of a long evolution of various declarations and statements on children's rights 

since the early 20th century, culminating in the adoption of an international convention 

that is legally and politically binding to protect children's rights worldwide. 

The formulation of the Convention on the Rights of the Child in 1989 essentially 

emphasizes that all countries in the world, especially those that have ratified the 

Convention on the Rights of the Child in 1989, must implement the substance of the 

Convention on the Rights of the Child in 1989 optimally. Ratification is essentially a 

legal effort to implement an international provision so that it can be applicable in a 

country (Dicky Eko Prasetio, 2022).This emphasizes that countries in the world that 

have ratified the 1989 Convention on the Rights of the Child are indeed obliged to 

implement the 1989 Convention on the Rights of the Child through their positive laws 

in a country. Regarding the ratification of the 1989 Convention on the Rights of the 

Child, there are at least two countries in Southeast Asia that have ratified the 1989 

Convention on the Rights of the Child, namely Indonesia and Vietnam. In this study, 
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one of the focuses is a legal comparison regarding juvenile sentencing regulations 

between Indonesia and Vietnam as an effort to implement the 1989 Convention on the 

Rights of the Child, which has been ratified by both Indonesia and Vietnam. 

The comparison of laws regarding juvenile punishment between Indonesia and 

Vietnam is based on two arguments, namely: first, Indonesia and Vietnam are both 

developing countries and also Southeast Asian countries that, in this context, have 

many similarities in efforts to guarantee children's rights. Second, Indonesia and 

Vietnam are countries with a civil law system, so in the effort to guarantee children's 

rights, the role of legislation becomes important (Kiki Kristanto et al., 

2023)(Oyuntungalag, 2022). Legal comparison with the existence of a similar legal 

system, according to Peter De Cruz, is one of the important aspects so that legal 

comparison can be conducted more precisely in various countries with the same legal 

system (Peter De Cruz, 2015). 

Indonesia is indeed one of the countries that was responsive in ratifying the 

Convention on the Rights of the Child 1989 through Presidential Decree Number 36 

of 1990 and began implementing this convention nationally in the same year, 1990. 

Because it has ratified the Convention on the Rights of the Child 1989, the policies on 

juvenile justice in Indonesia fully refer to the Convention on the Rights of the Child 

1989, which emphasizes special protection for children in conflict with the law through 

a juvenile justice system based on international child rights principles.As an effort to 

accommodate the rights of children as stipulated in the Convention on the Rights of 

the Child 1989, Indonesia regulates the juvenile justice system in Law Number 11 of 

2012 concerning the Juvenile Justice System (UU SPPA). This system encompasses 

the entire process of handling children in conflict with the law, from investigation to 
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post-penal guidance, with principles of protection, justice, non-discrimination, the best 

interests of the child, respect for the child, and avoidance of punishment as a last resort 

(principle of ultimum remedium) (Nugroho & Pujiyono, 2022). In Indonesia, a child 

in conflict with the law is one who is aged 12 to 18 years, while a child under 12 years 

suspected of committing a crime is not subject to punishment but receives special 

handling in the form of guidance and assistance (Elja & Universitas, 2022).This age 

division is intended to ensure that children who violate the law are oriented towards 

receiving penal actions rather than criminal sanctions. In Indonesia, one of the 

important characteristics of the SPPA Law is the regulation concerning diversion or 

the transfer of case resolution outside the judicial process. Diversion in the SPPA Law 

is a mandatory effort for children in conflict with the law, especially for crimes with a 

prison sentence of under 7 years and not a repeat offense, using a restorative justice 

approach that involves the child, family, victim, and community (Dwi Wasis, 

Susilowardani, 2022). In addition, the SPPA Law also emphasizes that the detention 

of children is highly restricted and can only be carried out under certain conditions, 

such as a minimum age of 14 years and allegations of crimes with a prison sentence of 

7 years or more, and must consider humane treatment according to the child's age 

(Kiswanto et al., 2021). Child sentencing can include primary and additional penalties, 

as well as special measures such as return to parents, care in social institutions, 

mandatory education or training, and restorative actions due to the crime. 

The regulation of juvenile sentencing in Indonesia, as previously described, is 

indeed in line with the 1989 Convention on the Rights of the Child, which mandates 

member states to protect children from harmful treatment and prioritize the best 

interests of the child in every action concerning children, including in the criminal 
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justice system.Indonesia adopts this principle by emphasizing that in the juvenile 

justice system, there is a focus on avoiding punishment as a last resort, the use of 

diversion and restorative justice to prioritize the rehabilitation and social reintegration 

of children, special treatment appropriate to the age and developmental needs of the 

child, and detention of children as a last resort and with humane treatment.This 

reinforces that the policy of juvenile justice in Indonesia has undergone significant 

reforms in line with the 1989 Convention on the Rights of the Child.The juvenile 

justice system in Indonesia focuses on the protection of children's rights, prioritizes 

diversion and restorative justice, limits the use of imprisonment, and considers the best 

interests of the child to grow and develop optimally without experiencing negative 

effects from the penal process. 

As in Indonesia, child sentencing policies in Vietnam are also being adjusted to 

align with the mandate of the 1989 Convention on the Rights of the Child, leading 

Vietnam to undertake legal reforms that align the treatment of children in conflict with 

the law with international child protection principles. The policy of juvenile justice in 

Vietnam's legislation demonstrates reform efforts that prioritize the protection of 

children's rights in accordance with the principles of the 1989 Convention on the 

Rights of the Child (Tuan et al., 2024). The law regarding children in Vietnam is 

primarily regulated by the Law on Protection, Care, and Education of Children of 

2004, which serves as the main legal foundation to comprehensively guarantee 

children's rights in accordance with the principle of "the best interests of the child" and 

international legal standards. In addition, Vietnam enacted the Children's Law in 2016, 

which came into effect on May 1, 2017 (Thi My Nguyen et al., 2023). This law 

contains important provisions such as the protection of children's rights regarding 
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images and personal information, the right of children to express their opinions in 

policy-making, and the protection against child abuse and violence. 

Regarding juvenile justice, Vietnam is striving to reform its legal system by 

proposing the Draft Law on Juvenile Justice, which regulates the reduction of 

maximum prison sentences for children in conflict with the law, the limitation of 

temporary detention, and the prioritization of diversion and rehabilitation measures. 

This bill is part of legal reforms aligned with the 1989 Convention on the Rights of the 

Child and aims to provide more humane and age-appropriate treatment for child 

offenders. In addition, regarding child adoption, Vietnam specifically regulates it in 

Law No. 52/2010/QH12 on Adoption, which governs the principles, procedures, and 

rights and obligations related to child adoption (Huyen, 2024). This emphasizes that 

in its efforts to accommodate the 1989 Convention on the Rights of the Child, Vietnam 

strives to formulate legal products that accommodate children's rights. 

Regarding the Draft Law on Juvenile Justice, it has indeed received support from 

various state institutions in Vietnam, particularly the Supreme Court, which 

emphasized that one of the important substances of the Draft Law on Juvenile Justice 

is to reduce the maximum prison sentence for juvenile offenders (Huyen, 2024). For 

example, the maximum sentence for offenders aged 16-18 was reduced from 18 years 

to 15 years, and for those aged 14-16, it was reduced from 12 years to 9 years. In 

addition, the Draft Law on Juvenile Justice also emphasizes that temporary detention 

for children is only applied to very serious crimes and within certain age ranges, 

namely children aged 14-16 who commit very serious crimes, and children aged 16-

18 who intentionally commit very serious crimes. The Draft Law on Juvenile Justice 

also emphasizes the application of diversion measures for children who commit 
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offenses without going through the criminal accountability process. Diversion actions 

include reprimands, community-level education, and community-based reconciliation 

such as apologies to victims and compensation for damages. The various descriptions 

above actually demonstrate Vietnam's seriousness, which has ratified the 1989 

Convention on the Rights of the Child since 1990, in building a legal system that seeks 

to harmonize national regulations with the principles of the convention, such as the 

best interests of the child, special treatment for children in conflict with the law, and 

the use of diversion and rehabilitation instead of heavy punishment. In addition, 

Vietnam also integrates child protection into the national program for the prevention 

and eradication of human trafficking, which also supports the protection of children 

from exploitation and crime. 

From the description above, it can be seen that the juvenile justice policy in 

Vietnam is indeed in line with the principles of the 1989 Convention on the Rights of 

the Child, which emphasizes special treatment for children in conflict with the law, 

prioritizes the best interests of the child, avoids harsh penalties, and prioritizes 

diversion and rehabilitation. Vietnam has also ratified several optional protocols of the 

Convention on the Rights of the Child related to the protection of children from 

involvement in armed conflict and sexual exploitation. Additionally, Vietnam has a 

national program for the prevention and eradication of human trafficking, including 

special protection for children who are victims of exploitation, which is part of broader 

efforts to protect children's rights in accordance with international standards. 

The similarity in juvenile justice policies between Indonesia and Vietnam is that 

both countries have ratified the Convention on the Rights of the Child 1989 and have 

made it the main reference in the formulation of juvenile justice policies. Both 
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countries prioritize the principle of protecting children in conflict with the law by 

emphasizing a rehabilitative approach rather than a repressive one. The principle of 

the best interests of the child serves as the main foundation in the juvenile justice 

system, where punishment is positioned as a last resort (ultimum remedium) and is 

replaced as much as possible with diversion efforts or the transfer of case resolution 

outside the formal judicial process. Both Indonesia and Vietnam also strictly limit the 

detention of children and only for certain crimes and specific ages, and prioritize a 

restorative justice approach that involves the child, family, victim, and community. In 

addition, both countries are aligning their legal systems with international standards to 

ensure humane and age-appropriate treatment for children in conflict with the law. 

The difference in juvenile justice policies between Indonesia and Vietnam is 

that, despite having similar basic principles, there are several differences in the 

implementation of juvenile justice policies between Indonesia and Vietnam. In 

Indonesia, the juvenile justice system is specifically regulated by Law Number 11 of 

2012 concerning the Juvenile Justice System (UU SPPA), which stipulates that 

children who can be held criminally responsible are those aged between 12 and 18 

years, while children under the age of 12 cannot be criminally charged and only receive 

guidance. On the other hand, Vietnam applies a maximum reduction of criminal 

sentences based on age categories, such as a reduction from 18 years to 15 years for 

children aged 16–18 years, and from 12 years to 9 years for children aged 14–16 years. 

Additionally, if in Indonesia diversion is mandatory for cases with a threat of 

punishment under seven years and not involving recidivists, in Vietnam, diversion 

measures can be applied even without a criminal responsibility examination, and it 

places more emphasis on admonition, community education, and reconciliation. 
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Another difference lies in the legal structure, where Vietnam regulates this system 

through several regulations such as the 2004 Law on Protection, Care, and Education 

of Children, the 2016 Child Law, and the Draft Law on Juvenile Justice which is still 

under discussion, while Indonesia has a comprehensive law specifically for the 

juvenile criminal justice system. 

C. CONCLUSION 

The criminalization of children is fundamentally a practice that contradicts the 

principles of human rights, particularly in the context of fulfilling children's rights as 

stipulated in the Convention on the Rights of the Child 1989.The principle of non-

discrimination contained in the convention emphasizes the importance of equal and 

fair treatment for every child, including those who commit legal violations. Therefore, 

in order to optimize the fulfillment of children's rights, a punitive approach should not 

be the primary choice. On the contrary, children who come into conflict with the law 

need to receive different and special treatment through a juvenile justice system 

designed as a form of affirmative action. This system not only aims to protect 

children's rights but also reflects the concrete implementation of the principle of non-

discrimination in the law enforcement process. Thus, the criminalization of children, 

without considering a special approach based on protection and rehabilitation, 

constitutes a violation of the principle of non-discrimination and has the potential to 

hinder the comprehensive fulfillment of children's rights. 

A comparison of the legal regulations on juvenile justice policies between 

Indonesia and Vietnam, in terms of their similarities, shows that both Indonesia and 

Vietnam are countries that have ratified the Convention on the Rights of the Child 

1989 and have made it the main reference in the formulation of juvenile justice 
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policies. Both countries prioritize the principle of protecting children in conflict with 

the law by emphasizing a rehabilitative rather than a repressive approach. The 

principle of the best interests of the child serves as the main foundation in the juvenile 

justice system, where punishment is positioned as a last resort (ultimum remedium) 

and is replaced as much as possible with diversion efforts or the transfer of case 

resolution outside the formal judicial process. Regarding the differences, in Indonesia, 

the juvenile justice system is specifically regulated by Law Number 11 of 2012 on the 

Juvenile Justice System (UU SPPA), which stipulates that children who can be held 

criminally responsible are those aged between 12 and 18 years, while children under 

the age of 12 cannot be criminally charged and only receive guidance. On the other 

hand, Vietnam applies a maximum reduction of criminal sentences based on age 

categories, such as a reduction from 18 years to 15 years for children aged 16–18 years, 

and from 12 years to 9 years for children aged 14–16 years. In addition, if in Indonesia 

diversion is mandatory for cases with a threat of punishment under seven years and 

not a recidivist, then in Vietnam diversion measures can be applied even without a 

criminal responsibility examination, and it places more emphasis on reprimands, 

community education, and reconciliation. 

The suggestions and recommendations from this study are that the government 

and policy makers in countries, especially Indonesia and Vietnam, are advised to 

continue to develop and strengthen the juvenile criminal justice system that is oriented 

towards rehabilitation, not punishment, in accordance with the principle of non-

discrimination in the 1989 Convention on the Rights of the Child. 
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