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Abstract

The abolition of the Regency/Municipality Sectoral Minimum Wage (UMSK) under Law Number 6 of
2023 and Government Regulation Number 36 of 2021 created legal uncertainty by eliminating one of
the legal instruments protecting workers within Indonesia's wage system. This issue was subsequently
subjected to constitutional review, resulting in Constitutional Court Decision Number 168/PUU-
XX1/2023, which restored the legal basis for UMSK. This study aims to analyze the Constitutional
Court's ratio decidendi in deciding the constitutionality of UMSK regulations, examine the juridical
implications of the decision for Indonesia's wage system, and formulate a reconstruction of Article 88C
of Law Number 6 of 2023 as ius constituendum. This research employs a normative legal research
method using statutory, conceptual, and case approaches. Legal materials were collected through library
research and analyzed using a prescriptive method. The findings indicate that the Constitutional Court
applied grammatical, systematic, teleological, and historical interpretation to reaffirm the State's
obligation to guarantee workers' constitutional right to fair and decent wages through the reinstatement
of UMSK. The decision was subsequently implemented through Government Regulation Number 49 of
2025, which regulates sectoral wage determination based on the Indonesian Standard Industrial
Classification (KBLI), occupational characteristics and risks, and business scale. Nevertheless, this study
finds that Article 88C still requires normative refinement to ensure legal certainty and regulatory
harmonization. Accordingly, this research proposes a reconstruction of Article 88C that explicitly
recognizes UMSK and its legal criteria, thereby strengthening legal protection for workers while
ensuring legal certainty for employers. This reconstruction is expected to serve as a normative
foundation for a more equitable, responsive, and sustainable wage policy

Keywords . Constitutional Court Decision, Regency/Municipality Sectoral Minimum Wage, Norm
Reconstruction, Fair Wages.

INTRODUCTION

Wages are defined as a sum of money given as compensation for work or services
rendered by someone(Saputri, 2024). Agus Wibowo, in his book, states that wages are a form
of compensation provided by an employer to a worker who has fulfilled the orders and/or
requirements stipulated in a valid agreement according to applicable laws and regulations (D.
A. Wibowo, 2024). Further analysis reveals that wages are based on the reciprocal contractual
relationship between the employer and the worker/laborer. Law Number 13 of 2003 concerning
Manpower defines wages in Article 1, Number 30, which reads:

"Wages are the rights of workers/laborers received and expressed in monetary form as
remuneration from an employer to workers/laborers, determined and paid according to an
employment agreement, consensus, or statutory regulations, including allowances for
workers/laborers and their families for work and/or services performed or to be performed."
The Employment Law not only provides legal certainty regarding wages but also serves as a

legal basis for worker protection in industrial relations. Another sources of principality of
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proper wages defined by International Labour Organization (ILO), on its 100™ convention
ILO established universal labour law standards, regulated the form of decent wages, and
established the principle of non-discrimination in the work environment for male and female
workers. These regulations are stipulated in Article 1, letters a and b, of the 1951 ILO
Convention on Decent Wages, which states:

"Article 1- For the purposes of this Convention—

A. The term remuneration includes the ordinary, basic, or minimum wage or salary and
any additional emoluments whatsoever payable directly or indirectly, whether in cash
or in kind, by the employer to the worker and arising out of the worker's
employment;

B. The term equal remuneration for men and women workers for work of equal value
refers to rates of remuneration without discrimination based on sex”

The concept of Fair Wages is used as a benchmark for global welfare. Provisions related to fair
wages are ratified and implemented by member countries that join the ILO. Indonesia, as one
of the ILO member countries, also reflects the standards and legal instruments established by
the ILO in national regulations. Indonesia then ratified the 100th ILO Convention on Decent
Wages in 1951 in Law Number 80 of 1957 concerning the International Labor Organization
Competence Agreement Concerning Equal Remuneration for Men and Women Workers for
Work of Equal Value. The concept of decent wages developed after Indonesia passed Law
Number 13 of 2003. This regulation created the concept of Decent Living Needs (KHL) which
adopted and developed the principle of decent wages. KHL then established legal system
regulated in Article 89 paragraphs (1) and (2) of the Labour Law, which states:

"(1) The minimum wage as referred to in Article 88 paragraph (3) letter a may consist of:

a. Minimum wages based on provincial or district/city areas;

b. Minimum wages based on sector within the province or district/city area.

(2) The minimum wage as referred to in paragraph (1) is directed towards achieving decent
living needs."

However, this regulation did not last forever and thus the change of a law began with the
existence of regulation number 6 2023 which nullify the existence of Minimum Wages Sector
(UMSK). Workers, particularly those in certain sectors, feel that the Job Creation Regulation
is biased towards the interests of employers and does not promote public welfare. The role of
the UMSK, previously used as a legal system protecting the wage rights of workers in leading
sectors, has been eliminated, and wages in these sectors have been made equal to those of
workers in non-leading sectors. This provision has sparked conflict and criticism from workers
and the workers demanded their rights to the council.

Considering the losses felt by the community, several representatives from labor
unions, the Constitutional Court, upheld decision number 168/PUU-XXI1/2023, recognizing
that the regulation violated community rights. The Constitutional Court then reinstated the
UMSK with the requirement that "the governor must establish a sectoral minimum wage for
the province and may also be established for districts/cities."

The impact of legal ambiguity results in uneven implementation of the UMSK law. An example
of the problem in East Java where the implementation of the UMSK is only carried out in 10
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regencies/cities, namely Surabaya City, Sidoarjo Regency, Gresik Regency, Pasuruan
Regency, Mojokerto Regency, Tuban Regency, Madiun Regency, Malang Regency,
Banyuwangi Regency, and Bangkalan Regency. Meanwhile, as many as 28 other
regencies/cities, including Tulungagung Regency, Blitar Regency, Blitar City, Kediri Regency,
Kediri City, Trenggalek, Pacitan, Ngawi, Magetan, Ponorogo, Lumajang, Bondowoso,
Situbondo, Jember, Bojonegoro, Lamongan, Nganjuk, Jombang, and several other areas, do
not receive the determination of the UMSK so that workers in certain sectors only receive
protection through the applicable UMK. This condition shows that sectoral wage protection in
East Java has not been applied evenly even though the characteristics of the leading sectors are
also developing in areas that do not receive UMSK.

The research is a necessity for the development of the wage regulation in Indonesia.
This study analyzes the legal considerations of judges in the Constitutional Court Decision
Number 168/PUU-XX1/2023 through normative juridical methods and prescriptive
approaches. This research is expected to be able to provide constructive legal recommendations
for improving the norms of Article 88C of Law Number 6 of 2023 so that they sync with the
principle of fair wages and emphasizes optimal protection for Indonesian workers/laborers.

METHODS

The research method used in this study is a normative legal research method. This study also
uses a literature study as a technique for collecting normative research data. The primary
sources of this study focus on laws and regulations from Law 6/2023, the Constitutional Court
Decision, Government Regulation No. 49 of 2025 and other related legal regulations related to
employment and wages, making this study use a statutory approach. Secondary sources of this
study consist of a collection of journals, books, and news related to employment law,
employment history to current employment-related issues, making this study use a historical
approach and case studies in the process. The tertiary research materials are taken from the
KBBI (Indonesian Dictionary) and the Dutch dictionary to translate related research
manuscripts. The legal material analysis technique used to conduct this research is a
prescriptive legal material analysis technique.

RESULTS AND DISCUSSION

The concept of wages is a crucial pillar in the world of employment, bringing together
various intersecting interests in employment relationships within the scope of labor law.
Employment relationships within the scope of labor law encompass three main principles:
wages, workers, and orders. Wages are the right of workers or laborers as compensation for
work performed. From an economic perspective, wages serve as financial compensation for
the sacrifice of energy, time, and expertise expended by labor.

A. Construction of Norms of Sectoral Minimum Wages before and after the Article 88C
Paragraphs (1) and (2) of Law Number 6 of 2023

Indonesia once had a systematic occupational classification system through the
Indonesian Occupational Health and Safety Index (KBLI), established by the Central Statistics
Agency (BPS). KBLI is one of the standard classifications issued by the Central Statistics
Agency (BPS) for economic activities. Article 1 of Statistics Indonesia Regulation Number 2
of 2020 concerning the Indonesian Standard Classification of Business Fields states, "In this
Agency Regulation, the Indonesian Standard Classification of Business Fields is defined as the
classification of Indonesian economic activities/actions that produce products/outputs, whether
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in the form of goods or services, based on the business field used as a standard reference and

tool for coordination, integration, and synchronization of statistical data collection. The KBLI

(Indonesian Employment Index) is used as a national standard for classifying economic

activities based on business sector type. It divides business sectors into major sectors, such as

agriculture, forestry, and fisheries; mining and quarrying; manufacturing; construction;

wholesale and retail trade; transportation and warehousing; information and communications;

financial services; and many more. In the context of labor law, the KBLI classification is crucial

because it serves as an objective basis for determining business sectors, which are then used

by regional governments to establish and determine wether an occupation categorize as an

occupation that uses basic regional minimum wages or they must receive UMSK.The KBLI

serves as a link between employment and legal policies, particularly wage policies, linking job

types to wage types. Jobs with high working conditions and risks influence the wage levels and

types of wages used. Jobs with low risk levels will receive relatively lower wages than workers

in higher-risk jobs.

Major changes occurred with the enactment of Law Number 11 of 2020 concerning
Job Creation (Law 11/2020). There are several massive changes to the employment system that
are enacted in this regulation. One of the striking changes is the change in the Indonesian wage
mechanism regulated in Law 11/2020 Article 81 Manpower Article 88C paragraph (1), and
paragraph (2) which states "The Governor is obliged to determine the provincial minimum
wage." "The Governor may determine the district/city minimum wage with certain conditions."
In this regulation, it can be seen that the presence of the Job Creation Law eliminates the
provisions regarding the minimum wage limit in certain work sectors or UMSK, and the word
"can" in the article refers to a new system regarding the provisions for determining the
minimum wage where previously the minimum wage was an absolute obligation for employers
but after the presence of Law 11/2020 eliminated the obligation for employers to provide wages
according to the minimum limit provisions in certain business scale conditions. The provisions
of the Job Creation Law concerning the wage system were transferred to Government
Regulation 36/2021 concerning Wages because the Job Creation Law was legally determined
to be formally flawed and its legal status was conditionally unconstitutional in Constitutional
Court Decision Number 91/PUU-XVIII/2021. In this decision, the Constitutional Court judges
stipulated that the Job Creation Law would be declared permanently unconstitutional if it was
not amended within two years. Government Regulation 36/2021 serves as a legal umbrella to
replace the Job Creation Law to ensure that the legal basis for wages is not empty. In
Government Regulation 36/2021, the Sectoral Minimum Wage UMSK remains abolished, and
the minimum wage is divided into non-mandatory minimum wages for certain business scales
in accordance with the wage mechanism established by the Job Creation Law.

Two years after the ratification of Constitutional Court Decision Number 91/PUU-
XVIII/2021, the new law was enacted. This regulation, Law 6/2023, was enacted as a response
to the revisions requested in Constitutional Court Decision No. 91/PUU-XVIII/2021
concerning wage policy in Indonesia. Similar to the minimum wage system stipulated in Law
11/2020, Law 6/2023 also removes the mandatory element from the minimum wage and
eliminates the minimum wage sector. Law 6/2023 has sparked controversy, as it eliminated the
sectoral minimum wage, which applies to workers employed by companies registered in the
Indonesian Employment Information System (KBLI) as a sector with a specific wage burden,
thus setting their wages at par with the minimum wage(Wijaya, 2023). This regulation, which
eliminated sectoral workers' rights, drew public criticism, as it was deemed detrimental to the
community. The wage reconstruction, which eliminated the UMSK, was deemed contrary to
human rights and created an imbalance in the employment relationship, which is based on three
main pillars: wages, work, and orders. On the other hand Law 6/2023 also erased the existence
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of KHL its fundamental aspect. KHL was established in the previous regulation 13/2003 about
labour law and emphasizes concept of fair wages, thus it raised question to the people on why
did the KHL removed?

The elimination of the UMSK instrument in Law 6/2023 has resulted in new
consequences in the form of reduced protection for workers in certain sectors with more
demanding work characteristics. Therefore, arguments have emerged that this policy is not
fully in line with the objectives of worker protection as mandated in Article 27 paragraph (2)
and Article 28D paragraph (2) of the 1945 Constitution of the Republic of Indonesia, which
guarantees the right of every person to work and to receive fair and decent remuneration and
treatment in employment relations. This mandate states, "Every citizen has the right to work
and a decent living for humanity." "Everyone has the right to work and to receive fair and
decent remuneration in employment relations." Based on this description, it is clear that the
element of command in employment relations is closely related to the principle of wages.

B. Analysis of the Constitutional Court Decision regarding the Fair Wages Principle
reviewed from the perspective of the Decent Living Needs of Indonesian Workers

The command and workload received by workers provide the rationale for wage
differentiation through the UMSK mechanism. Therefore, the elimination of the UMSK in Law
Number 6 of 2023 raises legal issues because it has the potential to equate the conditions of
workers who actually have different levels of responsibility and work risks. This situation
prompted the Constitutional Court to improve the legal situation and ratify Decision Number
168/PUU-XX1/2023, reinstating the regulation of the sectoral Minimum Wage as a form of
protection for the principles of justice and proportionality in the national wage system.

Hereby to the Constitutional Coourt Decision 168/PUU-XX1/2023,
“....The norm of Article 88C in Article 81 number 28 of Law 6/2023 stipulates that the
governor is obliged to set a provincial minimum wage and can set a district/city minimum
wage. However, the Petitioners argue that the elimination of the sectoral minimum wage and
the district/city minimum wage (UMK) could reduce worker protection. According to the court,
the sectoral minimum wage is an important instrument in ensuring the welfare of workers in
certain sectors that have different characteristics and work risks than other sectors. The
regulation of the sectoral minimum wage provides more specific and fair protection to workers
in these sectors, especially in conditions where certain sectors require higher wage standards
due to heavier work demands or required specialization...Therefore, the elimination of the
sectoral minimum wage provision contradicts the principle of protecting workers' rights, which
are part of human rights, especially the right to work and to receive fair and decent
remuneration and treatment in employment relations, as stipulated in Article 28D paragraph
(2) of the 1945 Constitution of the Republic of Indonesia.

Based on the description of the considerations mentioned above, the regulation in the
norm of Article 88C in Article 81 number 28 of Law 6/2023 must still guarantee protection by
providing minimum wages for workers/laborers working in certain sectors. According to the
Court, Article 88C in Article 81 number 28 of Law 6/2023 is contrary to the 1945 Constitution
of the Republic of Indonesia and does not have binding legal force, as long as it is not
interpreted as "including the governor being obliged to determine sectoral minimum wages in
the provincial area and can be for districts/cities" Thus, the Petitioners' argument is legally
justified in part."

The court dictate that the sectoral minimum wage is a wage protection instrument developed
within the Indonesian labor law system in response to differences in characteristics,
productivity, risks, and working conditions across business sectors. Contextually, the sectoral
minimum wage is the minimum wage standard applicable to workers in specific sectors or
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fields of work with specific characteristics and set higher than the general minimum wage
applicable in a given region. The existence of sectoral minimum wages is based on the premise
that not all jobs have the same level of difficulty, responsibility, and risk, thus requiring
differentiation in the wage system to ensure fairness for workers.Unlike provincial or
district/city minimum wages, which apply generally to all business sectors within a region, the
Regional Minimum Wage (UMSK) applies only to specific sectors determined based on
specific criteria. Furthermore, the UMSK must be normatively higher than the Regional
Minimum Wage (UMK) because its existence is intended to provide additional protection to
workers in specific business sectors.

Based on the perspective of justice theory, the existence of the Minimum Wage
(UMSK) has a strong philosophical foundation(R. F. Wibowo & Herawati, 2021). Aristotle, in
his concept of distributive justice, explained that justice does not necessarily mean giving
everyone the same amount, but rather giving something proportionally according to each
individual's contribution, responsibility, and circumstances (Kasnelly & Sucitra, 2022). This
concept is relevant in the wage system because workers who face greater risks and workloads
should naturally receive higher compensation than workers who face less risk and workloads.
Therefore, the Minimum Wage (UMSK) embodies the principle of distributive justice in
industrial relations. The urgency of the Minimum Wage (UMSK) can also be explained through
the theory of wage efficiency. George A. Akerlof and Janet L. Yellen explain that workers who
receive wages they perceive as fair and adequate tend to have higher motivation, loyalty, and
productivity than workers who feel their compensation is disproportionate to the work they do
(Moho, 2022). Therefore, wage increases through sectoral mechanisms not only benefit
workers but also have the potential to increase company productivity and promote stable
industrial relations.

However, problem arises because the verdict given by the constitutional court which
says that “including the governor being must determine sectoral minimum wages in the
provincial area and can be for districts/cities”. The verdict given by the constitutional court
contradicts with the purpose of optimalizing the workers’ right to be enacted. The terms of
“must” and “can” in the court verdict bring question to the legal certainty because the two terms
have different legal responsibility. The term “must” is a mandatory that must be implemented
and have heavy burden while the term “can” is uses for voluntary action. The existence of the
verdict may recreated the existence of UMSK however the difference of legal burden UMSK
bring problem to the practical actions and the derived law(Erwanto, 2024).

Constitutional Court Decision Number 168/PUU-XX1/2023 is a clear example of the
legal discovery process (rechtsvinding) carried out by constitutional judges. Legal discovery
occurs when judges cannot find a norm that expressly regulates a matter and must therefore
interpret and construct the law to fill the gap. In this case, the Court discovered a normative
vacuum following the elimination of regulations concerning sectoral minimum wages. This
vacuum has the potential to create legal uncertainty and reduce protection for workers in certain
sectors. Therefore, the Court did not simply annul the norm under review but instead
established a new norm through its ruling, stating that Article 88C paragraph (1) must be
interpreted to include the governor's obligation to establish sectoral minimum wages at the
provincial level and the ability to establish sectoral minimum wages at the district/city level.
Thus, the Court not only acted as a negative legislator, invalidating norms, but also exercised
a limited positive legislative function by establishing new constitutional norms through its
ruling.

The normative construction established by the Court in this ruling still leaves issues
related to the concept of vague norms. In legal theory, a norm is considered vague if its
formulation is not clear enough to provide definitive guidance regarding the rights and
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obligations of legal subjects. This concept is often associated with wording ambiguity, which

allows for differing interpretations. The phrase used by the Court, "the governor is obliged to

determine the sectoral minimum wage in the province and may determine the sectoral

minimum wage in the district/city," indicates a lack of clarity regarding the limits of the

governor's authority to determine the minimum wage. The Court did not provide further

explanation regarding the conditions under which the governor must determine the minimum

wage, the parameters used in making this decision, or the legal consequences if the governor

does not. As a result, this norm has the potential to create uncertainty in its implementation in

the regions.

This ambiguity becomes even more apparent when analyzed through the perspective
of imperative and facultative norms. In legal science, the word "obligatory" indicates an
imperative norm, that is, a norm that must be implemented without any other option.
Conversely, the word "may" indicates a facultative or discretionary norm, that is, a norm that
gives authorized officials the freedom to choose whether or not to take an action. The use of
these two terms within the same normative construction creates normative inconsistencies. On
the one hand, the governor is required to establish the Regional Minimum Wage (UMSP) and
the Sectoral Minimum Wage (UMSP), but on the other hand, the governor can only "set" the
Regional Minimum Wage (UMSK). This results in various possible interpretations. Some may
interpret the UMSK as entirely discretionary and therefore under no obligation to establish it.
Others may interpret it as requiring the governor to establish the UMSK wupon a
recommendation from the Regional Wage Council. There is even the possibility that the
governor can reject the UMSK recommendation even if the substantive requirements have been
met. These various possibilities demonstrate that the norm established by the Court is still open
to multiple interpretations.

This situation ultimately raises issues regarding the principle of legal certainty.
According to Gustav Radbruch, one of the primary objectives of law is to create legal certainty
through clear, consistent, and predictable regulations. In the context of labor law, legal certainty
is crucial because it concerns workers' economic rights and employers' obligations. When a
norm opens up the opportunity for differing interpretations, legal certainty becomes difficult
to achieve (Kinanti, 2025). Furthermore, this situation also contradicts the principle of lex certa,
which requires that every legal norm be formulated clearly and without ambiguity in its
application. The principle of lex certa is part of the principle of the rule of law, which ensures
that the public can know with certainty the legal consequences of an action (Uwiyono, 2026).
ILO as an International organization that supervises its council member law enacment about
labour also dictates that in the term of rights for the worker to have equal remuneration
accordance to its 100th convention, which states that

“Article - 1- For the purpose of this Convention—

A. The term remuneration includes the ordinary, basic or minimum wage or salary and any
additional emoluments whatsoever payable directly or indirectly, whether in cash or in kind,
by the employer to the worker and arising out of the worker's employment;

B. The term equal remuneration for men and women workers for work of equal value refers to
rates of remuneration established without discrimination based on sex”

In the context of fair wages, the above regulation emphasizes the principle of equal
remuneration, which encompasses a substantive dimension of justice. The ILO requires not
only formal equality but also equality that takes into account the social and economic realities
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of the work performed. This means that a wage system can be considered fair if it provides
equal treatment for work of equal value, while also providing reasonable differentiation for
work with higher levels of complexity, responsibility, or risk (Pertiwi, 2021). Indonesia has
ratified ILO Convention No. 100 through Law No. 80 of 1957 concerning the Approval of ILO
Convention No. 100 concerning Equal Remuneration for Men and Women Workers for Work
of Equal Value. The principle of fair wages is also reflected in Article 88 Paragraph 1 of the
Manpower Law, which states, "Every worker/laborer has the right to receive income sufficient
to maintain a decent standard of living."

Normatively, the implementation of the ILO fair wages concept is a key issue, as
Indonesia ratified ILO Convention No. 100 through Law No. 80 of 1957. This ratification
creates a legal obligation for the state to ensure that the principle of equal remuneration for
work of equal value is effectively implemented within the national legal system. From an
international legal perspective, ratification of ILO conventions is not merely symbolic; rather,
it binds states to align their legislation, public policies, and law enforcement practices with
agreed-upon international standards.

The urgency of implementing fair wages has become increasingly apparent in the
context of sectoral minimum wages following Constitutional Court Decision No. 168/PUU-
XX1/2023. In this decision, the Court opened the way for the establishment of sectoral
minimum wages in recognition of differences in the characteristics and risks of work across
sectors. However, the Court did not provide clear parameters for assessing the value of work
and the level of sectoral risk. As a result, the implementation of this policy in implementing
regulations has created legal uncertainty and differing mechanisms across regions. From the
perspective of the ILO's fair wages approach, this situation demonstrates the extreme urgency
of adopting a consistent fair wage approach. Without objective parameters for assessing the
value of work, sectoral wage policies have the potential to violate the principle of substantive
justice because wage differences are no longer based on measurable work value but rather on
inconsistent administrative policies (Febrianti et al., 2026). This contradicts the spirit of ILO
Convention No. 100, which demands objectivity, transparency, and non-discrimination in the
wage system.

One of the fellow members and one of Indonesia neighbour country who also ratified
ILO regulation, Malaysia also use fair wages as an integrated system to operate proper
minimum wage, Malaysia, who similarly have an integrated sectoral minimum wage not only
with a worker with heavy labour but also to the regular worker and even Gigs worker as well.
One of the regulation of Malaysia’s labour law is legalized in Act 732 National Consultative
Council law 2011 that accordance to clause 2 of article 4 that the national wages consultative
council is responsible to make sure that both minimum wages for regular worker, gigs, and the
workers from a certain sector ensured to get their proper payment. By the time of 2026,
Malaysia enacted minimum wages for worker to be 1.700 RM, or if calculated in Rupiah then
it has the same value as seven billion six hundred rupiah. It is one point 4 percent higher than
the highest minimum sectoral wage in Jakarta which has value as five billion and four hundred
rupiah. In late 2025, Indonesia also has 52 percent rate of workers who get minimum wages
even less than UMP. It is a concerning matter with the problem of workers minimum case in
Indonesia. Ensuring the rights of worker’s wage is a fundamental issue that must be solved at
once. Indonesia must immediately reconstruct the renewal of minimum wages law in Indonesia
to strengthen the legal ensurity.

A more consistent reconstruction of the norm, consistent with the goal of protecting
workers' constitutional rights, would be to amend the constitutional meaning of Article 88C of
Law Number 6 of 2023 to read:
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"Unless interpreted, the governor is obliged to determine the provincial sectoral
minimum wage and the district/city sectoral minimum wage based on business scale, work
risks, and standard business field classifications in accordance with statutory provisions."

This formulation better reflects the principle of legal certainty because it eliminates the
dualism between imperative and optional norms contained in Constitutional Court Decision
Number 168/PUU-XX1/2023. Furthermore, this formulation also provides clear parameters
regarding the basis for determining the UMSK, eliminating reliance on the subjectivity of local
governments. The UMSK is not determined arbitrarily, but based on indicators recognized in
the national legal system: business scale, work risks, and the Indonesian Standard Business
Field Classification (KBLI).

From a legal perspective, this reconstruction also has a strong normative basis because
it does not create a new, stand-alone norm but utilizes existing legal instruments. Law Number
6 0f 2023 and its implementing regulations recognize business classifications based on micro,
small, medium, and large business scales. Furthermore, Government Regulation Number 49 of
2025 also stipulates that certain sectors can be defined based on the KBLI (Indonesian Workers'
Social Security) and work risk characteristics that differ from other sectors. Therefore, the use
of indicators of business scale, work risk, and business classification is not a new concept, but
rather a form of harmonization between the Constitutional Court ruling and existing wage
regulations.

This normative reconstruction also addresses concerns about rising production costs,
which are often cited as a reason for rejecting the implementation of the Minimum Wage
(UMSK). In practice, not all companies will be subject to the obligation to pay the UMSK
because the Indonesian legal system differentiates companies' capabilities based on their
business scale. Article 90B of Law Number 6 of 2023 even provides an exception to the
minimum wage provisions for micro and small businesses. Therefore, the obligation to
implement the UMSK is normatively relevant only to business sectors that have the economic
capacity to provide higher compensation to workers commensurate with their level of risk and
productivity.

CLOSING
The normative research gained by analyzing the considerations of judges in Constitutional
Court Decision Number 168/PUU-XXI1/2024 related to the extermination of sectoral minimum
wage law in article 88C, there are several considerations of judges that can be further
considered to ensure compliance with constitutional principles and applicable laws and
regulations.

CONCLUSION

The Constitutional Court judges' considerations in Decision Number 168/PUU-XX1/2023 are
substantially in line with the principle of fair wages, recognizing that workers in certain sectors
with varying characteristics, risk levels, competencies, and productivity are entitled to fairer
wage protection. These considerations also reflect the implementation of the values of ILO
Convention Number 100, ratified by Indonesia, and the concept of Decent Living Needs as the
basis for national wage policy. However, the principle of fair wages has not been fully realized
in practice due to the lack of detailed regulations regarding the determination formula, priority
sector indicators, evaluation mechanisms, and standards for the implementation of Sectoral
Minimum Wages nationally. This condition causes the implementation of the UMS to still
depend on the policies of each regional government, so that protection for workers in certain
sectors has not been optimally implemented. Therefore, the improvement of the norms of
Article 88C and its implementing regulations is an urgent need so that the principle of fair

IJLLIR - 65



,/@‘I LLIR INDONESIANJOURNALOE — |ndonesian Journal Of Labor Law And Industrial Relations
.“/? - Volume 02 Issue 02, December 2025, E-ISSN 3090-8477
UNIVERSITAS NEGERI SURABAYA Indexing:Scopus, open access at: https://journal.unesa.ac.id/index.php/ijllir

wages does not merely remain a legal consideration of the Constitutional Court but is also
effectively implemented in the national wage system.

ADVICE

a. Employers

Employers are expected to view the minimum wage (UMS) not merely as a company
expense, but as an investment in the quality of human resources and the sustainability of
industrial relations. Wage determination should take into account the level of job risk,
productivity, worker competence, and company capabilities, while adhering to the principle of
fair wages to create harmonious working relationships, increase company productivity, and
minimize the potential for industrial relations disputes.

b. Workers

Workers and labor unions are expected to improve their understanding of their
constitutional rights in the wage sector and actively participate in bipartite negotiation
mechanisms, wage councils, and the oversight of the implementation of the UMS policy. Such
participation is necessary to ensure that the wage policy truly reflects the real conditions of the
employment sector and ensures the equitable fulfillment of decent living needs.

c. Legislators

Legislators, together with local governments, need to improve Article 88C of Law
Number 6 of 2023 and its implementing regulations by formulating more explicit norms
regarding the status of the UMS. These improvements should include the obligation to
determine the minimum wage (UMS), criteria for sectors eligible for the UMS, a formula for
determining sectoral wages, a periodic evaluation mechanism, and synchronization between
laws, government regulations, and other implementing regulations to create legal certainty,
uniform application, and optimal legal protection for workers and employers.

d. Constitutional Court Judges

In future decisions on both conditionally constitutional and conditionally
unconstitutional matters, the Constitutional Court is expected to use clearer, more operational,
and less open-ended formulations of norms, particularly those related to citizens'
socioeconomic rights. Legal considerations should not only focus on restoring the
constitutionality of the norm but also consider the effectiveness of the decision's
implementation within the legal system to avoid legal uncertainty at the implementation level
and to provide concrete legal protection for all parties in industrial relations.
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